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ALL APPEARANCES WILL BE BY ZOOM 

 
For matters where an appearance is required, the parties should appear by Zoom unless told to 
appear by another method. For all other matters, if argument is requested appearances will be 
by Zoom.  
 
Please email Dept9@contracosta.courts.ca.gov and opposing counsel by 4:00 p.m. if oral 
argument is requested and include specification to be argued.. 
 
Zoom hearing information 

https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz
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1. 9:00 AM CASE NUMBER:  MSL19-06546 
CASE NAME:  DISCOVER BANK VS LIMON 
 MOTION  BE RELIEVED AS COUNSEL 
*TENTATIVE RULING:* 
 
Defense counsel’s motion to be relieved as counsel is granted. 
 

 

  

 

mailto:Dept9@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
https://www.zoomgov.com/j/1605833975?pwd=KzlPczZuakdhdGhRQTRhc1NRSGFIdz09
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2. 9:00 AM CASE NUMBER:  MSL20-03277 
CASE NAME:  STATE FARM VS HENDERSON 
 HEARING ON:  DEEM REQ FOR ADMISSIONS ADMITTED & NON APPEARANCE 
*TENTATIVE RULING:* 
 

Defendant served its Requests for Admission, Set One by email on October 14, 2021.  

Despite not receiving an extension to respond to the requests for admissions, Plaintiff 

belatedly did so on December 21, 2021.  The responses apparently did not include any 

verification.  Of the eleven requests, Defendant admitted nine, denied one, and indicated an 

inability to admit or deny the remaining one. (Def. Mot. Exhibit B).  Defense counsel sent a 

meet and confer letter to plaintiff’s counsel on January 6, 2022, “advising that if verified 

responses were not received by January 20, 2022, Plaintiff would proceed with discovery 

motions.” (Def. Motion Exhibit C).  No verification has since been served. 

Defendants’ motion for deeming matters admitted is misplaced.  Plaintiff’s service of 

responses before the filing of the “deemed admitted” motion precludes Defendants attempt 

under Code of Civil Procedure section 2033.280 to have the requests for admission deemed 

admitted.  (Code of Civil Procedure sec. 2033.280(c); St. Mary v. Superior Court (2014) 223 

Cal.App.4th 762, 776; Weil & Brown, Civil Procedure Before Trial, 8:1377.2). The 

observations of the Court in the St. Mary opinion are instructive: 

“The RFA device is not intended to provide a windfall to litigants. Nor is the 

RFA procedure a ‘gotcha’ device in which an overly aggressive propounding 

party—who rejects facially reasonable requests for a short discovery extension 

and thereafter files the wrong discovery motion after service of a slightly tardy 

proposed RFA response that is substantially code compliant—may obtain a 

substantive victory in the case by having material issues deemed admitted.” 

(Id., at pp. 783-84). 

Since Plaintiff served his responses before the hearing, but also before the motion was 

even filed, the Court necessarily must deny Defendant’s motion for deemed admissions. The 

Court’s view is again buttressed by St. Mary opinion, where the Court of Appeal clarified that 

the trial court “…abused its discretion by misapplying section 2033.280 and effectively 

granting a motion under section 2033.290 that was never made, [and] we cannot ignore the 

potentially drastic consequences to a civil litigant of having RFAs deemed admitted….” (Id., 

at p. 873).  As this clarification by the Court of Appeal makes apparent, the correct procedural 

route for Defendant under the factual circumstances surrounding the tardy responses by 

Plaintiff was Code of Civil Procedure section 2033.290, not 2033.280. 

For these reasons, Defendants motion is denied.   
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3. 9:00 AM CASE NUMBER:  MSL20-06032 
CASE NAME:  CALHOUN VS. RAINBOW HOUSING 
 HEARING ON DEMURRER TO:  000102+0009-0010-0011+ 
*TENTATIVE RULING:* 
 
“The function of a demurrer is to test the sufficiency of the complaint as a matter of law.” (Holiday 
Matinee, Inc. v. Rambus, Inc. (2004) 118 Cal.App.4th 1413, 1420). A complaint “is sufficient if it alleges 
ultimate rather than evidentiary facts” (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 550 (“Doe”)), 
but the plaintiff must set forth the essential facts of his or her case “with reasonable precision and 
with particularity sufficient to acquaint [the] defendant with the nature, source and extent” of the 
plaintiff’s claim. (Doheny Park Terrace Homeowners Assn., Inc. v. Truck Ins. Exchange (2005) 132 
Cal.App.4th 1076, 1099).  Legal conclusions are insufficient. (Id. at 1098–1099; Doe at 551, fn. 5.) The 
Court “assume[s] the truth of the allegations in the complaint, but do[es] not assume the truth of 
contentions, deductions, or conclusions of law.” (California Logistics, Inc. v. State of California (2008) 
161 Cal.App.4th 242, 247.) “The existence and scope of duty are legal questions for the court.” 
(Merrill v. Navegar, Inc. (2001) 26 Cal.4th 465, 477). 

The limited role of a demurrer is to test the legal sufficiency of a complaint.  It raises issues of law, not 
fact, regarding the form or content of the opposing party's pleading.  (Donabedian v. Mercury Ins. Co. 
(2004) 116 Cal.App.4th 968, 994).  For purposes of a demurrer, all properly pleaded facts are 
admitted as true.  (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 967).  A complaint will be 
upheld if it provides the defendant with “notice of the issues sufficient to enable preparation of a 
defense.”  (Doe v. City of Los Angeles (2007) 42 Cal.4th 531, 549-550).  

Failure to Provide Notice of Good Cause to Terminate Lease 

Defendants contend that “The allegations in the SAC fail to establish that Defendants terminated 
Plaintiff’s lease without good cause.” (Def. MPA, p. 3, lines 11-12.)  (Defendants assert that the cause 
of action is seemingly premised on Civil Code section 1946.2).  While the first cause of action is prolix, 
and cites to a number of different facts and legal authorities, Defendants’ contentions crystallize over 
the purported disparity between the allegations in the Second Amended Complaint and the exhibits 
attached to it.  “Plaintiff cannot simultaneously allege that his leasehold was terminated without good 
cause while the exhibits attached to the SAC make clear that Plaintiff voluntarily chose to terminate 
his tenancy at the Apartment.” (Def. MPA p. 5, lines 3-6).   

This argument ignores a key contention by Plaintiff.  He alleges, and then supports the allegation with 
Exhibit 5 to the Second Amended Complaint, that he was served a Notice to Pay Rent or Quit on 
October 16, 2020.  The Notice provided Plaintiff with three separate options, or else legal proceedings 
would be instituted where Defendants would seek past rent due (including anything owing prior to 
September 1, 2020), statutory damages, attorneys’ fees, and costs.  (Pl. SAC, Ex. 5 passim). This 
presents issues of fact, not law, about the alleged failure to provide notice of good cause to terminate 
the lease. Code of Civil Procedure section 452 requires that when considering a demurrer the Court 
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must liberally construe the language of the complaint, drawing inferences favorable to the plaintiff 
for the purpose of determining its effect.  (See Perez v. Golden Empire Transit Dist. (2012) 209 Cal. 
App. 4th 1228, 12380).  

Consequently, Defendants’ demurrer is overruled. 

Breach of Implied Covenant of Quiet Enjoyment 

Defendants contend that “Plaintiff’s claim for breach of implied contract of quiet enjoyment is 
predicated upon allegations of ongoing noise complaints and the management’s failure to address the 
same, issues related to Plaintiff’s parking space, issues related to remodeling work that occurred 
inside and outside the Apartment, and Plaintiff’s allegation that he was served with an eviction 
notice.”  (Def. MPA p. 5, lines 12-16).  After a discussion of the legal standards attendant to the 
implied covenant of quiet enjoyment, the Defendants simply assert that Plaintiff cannot – and will not 
be able to – demonstrate substantial interference by them. “...Plaintiff has not and cannot 
demonstrate that either the landlord, or someone under the landlord’s control, acted or failed to act 
in a way that substantially interfered with Plaintiff’s right to use and enjoy the Apartment.”  (Def. 
MPA p. 6, lines 1-3.)  But Defendants’ broad assertion remains untethered to any showing legally – as 
opposed to factually – about Plaintiff’s inability to do so.  While Defendants might disagree with the 
allegations made by Plaintiff in the Second Amended constitute substantial interference, the Court 
cannot examine them at this point to make such a determination. The alleged facts in the Second 
Amended Complaint are not so legally insufficient that they fail to support this cause of action. 

As a result, Defendants’ demurrer is overruled. 

Negligence 

A cause of action for "negligence" requires each of the following: (1) a duty, or obligation, recognized 
by law; (2) a breach of the duty; (3) legal cause; and (4) actual loss or damage. (Toland v. Sunland 
Housing Group, Inc. (1998) 18 Cal.4th 253, 256).  

As it relates to a demurrer, a general principle exists for the pleading of a negligence in a cause of 
action, which is as follows: 

Allegations of negligence have long been exempted from the code pleading 
requirement to state the facts constituting the cause of action. (Rannard v. Lockheed 
Aircraft Corp. (1945) 26 Cal.2d 149, 154 [157 P.2d 1].)  Negligence may be generally 
pleaded and the enumeration of specific negligent acts in a complaint does not limit 
the plaintiff's proof at trial unless that is the pleader's clear intent.  (Nielsen v. 
Milligan (1950) 100 Cal.App.2d 40, 44 [222 P.2d 916].) 

 
(McCoy v. Gustafson (2009) 180 Cal.App.4th 56, 102.) 
 
Despite this general principle, Plaintiff has insufficiently pled what duty was owed to him by 
Defendants, and then how that duty was breached by them.  Indeed, the negligence cause of action 
in Plaintiff’s Second Amended Complaint effective precludes the preparation of a defense to it. 
 



CONTRA COSTA SUPERIOR COURT 
MARTINEZ, CALIFORNIA 

DEPARTMENT:   09 

HEARING DATE:   04/18/22 

 

5 

 

Accordingly, Defendants’ demurrer to the fourth cause of action is sustained with leave to amend. 
 
Bad Faith Retention of Security Deposit 
 

Plaintiff’s Second Amended Complaint includes a fifth cause of action for bad faith retention of 
security deposit.   

This cause of action is based upon Civil Code section 1950.5  Absent from this allegation are any 
allegations related to the purported bad faith of Defendants, which Civil Code section 1950.5 
naturally encompasses. (Pl. SAC pp. 29-30). 

Accordingly, Defendants’ demurrer to the fifth cause of action is sustained with leave to amend. 

 
 

  
    

4. 9:00 AM CASE NUMBER:  MSL20-06032 

CASE NAME:  CALHOUN VS. RAINBOW HOUSING 

 MOTION  STRIKE PORTIONS OF 2ND AMENDED COMPLAINT+0009-0010-0011+ 

*TENTATIVE RULING:* 
 
Before the Court is Defendants’ motion to strike portions of Plaintiff’s Second Amended Complaint.  

For the following reasons, the motion is partially denied and partially granted. 

Any party, within the time allowed to respond to a pleading, may serve and file a notice of motion to strike 
the whole or any part of the pleading. (Code Civ. Proc. (“CCP”) §435(b)(1); Cal. Rules of Court, Rule 
3.1322(b).) The court may, upon a motion or at any time in its discretion and upon terms it deems proper: 
(1) strike out any irrelevant, false, or improper matter inserted in any pleading; or (2) strike out all or any 
part of the pleading not drawn or filed in conformity with the laws of California, a court rule, or an order of 
the court. (CCP §§ 436(a)-(b); Stafford v. Schultz (1954) 42 Cal.2d 767, 782 [“matter in a pleading which is 
not essential to the claim is surplusage; probative facts are surplusage and may be stricken out or 
disregarded”].) 

A plaintiff seeking punitive damages must allege specific facts justifying their recovery.  (See 
Grieves v. Superior Court (1984) 157 Cal.App.3d 159, 166; G. D. Searle & Co. v. Sup. Ct. (1975) 49 Cal.App.3d 
22, 29.)  Punitive damages are not recoverable for mere negligence or even gross negligence.  (Grieves v. 
Superior Court, supra, 157 Cal.App.3d at 31-32.)  Rather, the plaintiff must plead facts showing an intent to 
injure or despicable conduct which is carried on by the defendant with a willful and conscious disregard of 
the rights or safety of others.  (See Civil Code § 3294 (c)(1).  That the conduct be despicable is an additional 
requirement beyond merely establishing that it was carried on with willful and conscious disregard of the 
rights of others.  (College Hospital Inc. v. Superior Court (1994) 8 Cal.4th 704, 725.)  To be despicable, 
conduct must be base, vile, or contemptible.  (Ibid.)   
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Here, the conduct that is the focus of the Second Amended Complaint centers on the actions of 
Defendants toward Plaintiff relative to the Notice to Pay or Quit, and the other alleged actions by 
Defendant to terminate his lease.  Plaintiff asserts that Defendants did these thing intentionally for the 
purposes of harming him or impeding his rights.  (Pl. SAC passim). Defendants’ motion appears largely 
concerned with the merits of the parties’ dispute about the nature of Defendants’ alleged actions. That is 
not the proper subject of a motion to strike. Accordingly, Defendants’ motion to strike all allegations 
related to punitive damages is denied.  As a significant aside, Defendants correctly note that punitive 
damages are not available for mere negligence. (Def. MPA Mot. to Strike, p. 6, lines 2-5).  But that issue is 
mooted by the Court’s sustaining of Defendants’ demurrer to the Fourth Cause of Action in Plaintiff’s 
Second Amended Complaint.   
 

 Additionally, motions to strike under Code of Civil Procedure sections 435, et seq., are meant to 
remove “any irrelevant, false, or improper matter inserted in any pleading.” (CCP § 436, subd. (a).) Similar 
to a demurrer, “[t]he grounds for a motion to strike [must] appear on the face of the challenged pleading 
or from any matter of which the court is required to take judicial notice.” (CCP § 437, subd. (a).) In ruling 
on a motion to strike, the allegations in the pleading are considered in context and presumed to be true. 
(Clauson v. Super Ct (1998) 67 Cal.App.4th 1253,1254.) Such motions are not meant to argue the merits of 
the action. 

 Paragraphs 56, 96, 99 (including heading) and 104 (including heading fall into the category of 
irrelevant or improper matter in the Second Amended Complaint.  The motion to strike is partially granted, 
paragraphs 56, 99, and 104 are ordered stricken from the Second Amended Complaint.  The issues related 
to paragraph 96 are mooted due to ruling on Defendants’ simultaneously filed demurrer. 

 
 

  

 
    

5. 9:00 AM CASE NUMBER:  MSL20-06032 
CASE NAME:  CALHOUN VS. RAINBOW HOUSING 
 *FURTHER CASE MANAGEMENT CONFERENCE   
*TENTATIVE RULING:* 
 
The case management conference is continued to June 15, 2022 at 8:30 a.m. in Department 9. 
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6. 9:00 AM CASE NUMBER:  MSL20-06049 
CASE NAME:  SOMERSVILLE VS SHARMA 
 MOTION  RECLASSIFICATION TO UNLIMITED+0001+ 
*TENTATIVE RULING:* 
 
The motion to reclassify as unlimited jurisdiction is granted. 
 

 

  
    

7. 9:00 AM CASE NUMBER:  MSC21-00846 
CASE NAME:  HE VS MERIDIAN 
 MOTION  BE RELIEVED AS COUNSEL+0001+ 
*TENTATIVE RULING:* 
 
Appearance required. 
 

 

  

 
    

8. 9:00 AM CASE NUMBER:  MSC21-00846 
CASE NAME:  HE VS MERIDIAN 
 MOTION  BE RELIEVED AS COUNSEL+0002+ 
*TENTATIVE RULING:* 
 
Appearance required. 
 

 

 

 
    

9. 10:00 AM CASE NUMBER:  MSL20-05154 
CASE NAME:  STATE FARM VS MARSH 
 COURT TRIAL  SHORT+2+ 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in 
imposition of sanctions. 
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10. 10:00 AM CASE NUMBER:  MSL21-00435 
CASE NAME:  AMERICAN EXPRESS VS LARSON 
 COURT TRIAL  (1 HOUR) SHORT+0+ 
*TENTATIVE RULING:* 
 

Parties to appear and be ready for short cause trial.  Failure to appear may result in 
imposition of sanctions. 

 
 

  

 
    

11. 10:00 AM CASE NUMBER:  MSL21-01451 
CASE NAME:  DISCOVER BANK VS FEREIDOONI 
 COURT TRIAL  SHORT+1+ 
*TENTATIVE RULING:* 
 
Parties to appear and be ready for short cause trial.  Failure to appear may result in 
imposition of sanctions. 

 
 

 

 
    

12. 10:00 AM CASE NUMBER:  MSC18-00276 

CASE NAME:  MCMULLEN VS HOGGE 

 JURY TRIAL  SHORT+3+ 

*TENTATIVE RULING:* 

 

Case settled. 
 

    
    

13. 9:00 AM CASE NUMBER:  MSL20-06049 
CASE NAME:  SOMERSVILLE VS SHARMA 
 MOTION  for SUMMARY JUDGMENT FILED  BY SOMERSVILLE TOWNSEND CENTER 
*TENTATIVE RULING:* 
 
The appearance of Plaintiff’s counsel is required. 
 

Before the Court is an unopposed motion for summary judgment filed by plaintiff, 
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Somersville Town Center Equities, LLC. The motion is denied without prejudice. The 
specific amount of damages presented by plaintiff is not adequately supported by the 
evidence.  

Background 

On or around March 1, 2017, plaintiff and two other entities, as “Landlord,” and 
defendant Umesh Kumar Sharma, DBA Pizza Amigo, as “Tenant,” entered into a lease 
agreement for certain retail premises in a mall. The property has been occupied or otherwise 
in Tenant’s possession since that same month. After the property was conveyed entirely to 
plaintiff in December 2018, the lease was amended to reflect, inter alia, an extension of the 
term and the correct identities of the “Landlord” (plaintiff) and “Tenant” (defendant). 

After defendant failed to pay rent as required, plaintiff filed the complaint herein for 
breach of contract. Defendant filed a general denial on March 30, 2021. The present motion 
was filed on August 27, 2021. Plaintiff supports the motion with a request for judicial notice, a 
declaration by the general manager of the shopping mall, the lease agreement and 
amendment thereto, and a ledger with amounts owed. Plaintiff also attaches the deed by 
which it acquired title. 

The facts presented in support of the motion indicate defendant has repeatedly failed 
to pay under the parties’ agreement, or has paid less than the amount due. The amount owed 
at the time the initial motion papers were filed is alleged to have been $30,249.32, with 
unpaid Base Rent continuing to accrue at the rate of $2,300 per month on the first day of 
each month, and water/sewer accruing at the rate of $160.00 per month on the first day of 
each month. The declaration of Ray Waters supports these amounts. The motion also 
requests late charges and interest due under the lease. (See Lease, Exhibit B to Appendix of 
Evidence, §§16.1-16.2.) 

No opposition has been filed. Plaintiff has filed an unopposed motion to reclassify this 
action to unlimited civil, based on the amount of damages. Plaintiff updated the amount it 
seeks by way of supplemental documents filed on January 3, 2022, in which it states a 
minimum of $34,044.62 is currently due. (Supplemental Memorandum of Points and 
Authorities, 2:5.) 

Request for Judicial Notice 

Plaintiff’s request for judicial notice of the deed is proper and is granted.  

Standard 

A motion for summary judgment shall be granted if all the papers submitted show that 
there is no triable issue as to any material fact and that the moving party is entitled to a 
judgment as a matter of law. (Code Civ. Proc., § 437c (c).) In determining if the papers show 
that there is no triable issue, the court shall consider all of the evidence in the papers, except 
that to which objections have been made and sustained, and all inferences reasonably 
deducible from the evidence, except summary judgment shall not be granted by the court 
based on inferences reasonably deducible from the evidence if contradicted by other 
inferences or evidence that raise a triable issue as to any material fact. (Ibid.) In ruling on the 
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motion, the Court must view all of the evidence and inferences reasonably drawn therefrom in 
the light most favorable to the opposing party. (Aguilar v. Atlantic Richfield Co. (2001) 25 
Cal.4th 826, 843.) 

Even where an MSJ is unopposed, or the opposition is flawed, the Court cannot grant 
summary judgment unless the moving party meets its initial burden. (See Johnson v. Superior 
Court (2006) 143 Cal.App.4th 297, 305 [trial court order granting summary judgment reversed 
despite lack of timely-filed declaration that was proper under CCP § 2015.5 because unless 
defendant meets his initial burden, summary judgment cannot be granted “even if the 
opposing party does not respond sufficiently or at all.”].)  

A moving plaintiff is not required to disprove any defenses asserted, but must 
persuade the Court there is no triable issue of material fact as to each element of each cause 
of action. (Code Civ. Proc., § 437c(p)(1); see also Aguilar, supra, 25 Cal.4th at 849-850, 853.) 
If the plaintiff meets this burden, then the burden shifts to the defendant opposing the motion 
to show one or more triable issues of material fact exist as to each cause of action or 
defense. (Ibid.) 

Discussion 

A breach of contract requires: (1) the existence of the contract, (2) plaintiff's 
performance or excuse for nonperformance, (3) defendant's breach, and (4) the resulting 
damages to the plaintiff. (Oasis West Realty, LLC v. Goldman (2011) 51 Cal.4th 811, 821.)  

Here, plaintiff has established the contract and has attached the documents 
comprising it. Plaintiff has provided evidence of its own performance via the declaration of 
General Manager Ray Waters stating Tenant has had possession of the premises since 
2017. Through Mr. Waters, plaintiff has also established that defendant has failed to pay rent 
in compliance with its contractual obligations and owes damages as a result.  

The precise amount of damages, however, is not supported by the evidence offered. 
While Mr. Waters (both in his original declaration and supplemental declaration) attaches 
what he purports to be an accurate lease ledger, the amounts shown only include Base Rent, 
water/sewer charges, and payments made by Tenant since January 1, 2021. The amounts do 
not include interest charged, late fees, or how the late fees or interest was calculated. There 
is nothing in Mr. Waters’ declaration addressing either interest or late fees.  

The late fees asserted by plaintiff in the initial SSUMF is $4,690, but it is unclear how 
the amount was calculated. While the lease provides for late charges where a “demand” has 
been made (section 16.1 states “Tenant shall pay to Landlord on demand as a late charge 
an additional amount equal. to ten percent (10%) of the overdue payment”), plaintiff presents 
no evidence of having ever made any demand on its tenant.  

Nor does plaintiff explain how interest amount claimed has been calculated. Plaintiff 
attaches an exhibit to the Separate Statement which appears to include a list that includes 
interest, but the interest rate, according to the lease, is 15% annually, not variable numbers 
as listed under the “Interest Rate” Column. The numbers there also appear to be dollar 
amounts, not rates.  
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While plaintiff may be capable of proving these numbers, it has not presently met its 
burden to show entitlement to judgment as a matter of law in the amount requested.  

 
 
 

 
 

 

 
 

 

 

 

 


